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This is an appeal against a judgment of the High Court given on 12 August 2008
dismissing an originating summons by the Baiduri Bank claiming the following relief
against the Official Receiver:

1. A declaration that, upon the true construction of a Deed of Assignment dated
12 March 2002 between Kumariah Binte Hj Sirat (Kumariah) and the Bank by
which Kumariah assigned all her monthly salary to the Bank, the Bank is the



sole and absolute assignee of all of her right, title and interest in the monthly
salary paid to her by her employer on and from the date of the Deed;

A declaration that by virtue of being the sole and absolute assignee of all of
Kumariah’s right title and interest in her monthly salary, the bank is a secured
creditor of such sums assigned by her;

A declaration that by virtue of being such secured creditor, the Bank is entitled
to retain as again the Official Receiver such sums assigned pursuant to the
Deed;

In the alternative, a declaration that as and when she receives her monthly
salary from her employer, Kumariah holds it as trustee for the Bank;

A declaration that by virtue of Kumariah holding all such sums as trustee, such
sums do not comprise property of the debtor within the meaning of the
Bankruptcy Act.

By a letter dated 12 March 2002 the Bank offered two credit facilities to Kumariah on
the stated security, respectively, of “Assignment of Monies due under BSP Annual

Bonus’

“and “Assignment of Monies due under salary”. The letter was countersigned,

by way of acceptance, by Kumariah. On the same day the Deed of Assignment dated
12 March 2002 was executed by Kumariah, as Assignor, and the Bank as Assignee. It
contained the following terms:

(1)

(2)

€)

4)

(5

The Assignor has applied for a Banking facility from the Assignee Bank and
the Assignee Bank has approved the said application subject to the terms and
conditions contained in the Assignee Bank’s facility offer letter to the
Assignor.

It is a condition of the granting of the said loan application by the Bank that
the Assignor shall assign his full monthly salary ...... and in the event of any
subsequent change in the employment of the Assignor, the Assignor’s salary
with any such subsequent employer.

The Assignor hereby agrees, undertakes and covenants by virtue hereof that he
shall assign all his future monthly salary without deduction by other financial
institutions with BSP Co. Sdn Bhd (current employer) in favour of the
Assignee Bank and shall instruct his employer to credit his monthly salary into
his account with the Assignee Bank.

Further, the Assignor hereby agrees, undertakes and covenants that in the
event of any subsequent change in his employment, the Assignor shall duly
inform the Assignee Bank in writing immediately upon the occurrence of any
such change and shall instruct his new employer to credit his monthly salary
into his account with the Assignee Bank.

For the avoidance of doubt, this Deed of Assignment shall govern present and
any future salary of the Assignor in the event of any subsequent change in the
Assignor’s employment.



The salary to which the Deed referred was future monthly salary expected to be
earned by Kumariah in her then capacity as a User Registration Officer with the BSP
Co and any other future salary which she might earn with another employer.

On 2 April, 2003 Kumariah committed an act of bankruptcy and on 28 February 2004
a receiving order pursuant to section 5 of the Bankruptcy Act was made against
Kumariah in consequence of which the Official Receiver was thereby constituted
receiver of her property. On 24 August 2006 she was adjudged bankrupt in
consequence of which her property became divisible among her creditors and vested
in her trustee, in this case the Official Receiver, for that purpose. By section 42 of the
Act the bankruptcy was deemed to have relation back to and commence at the time of
the act of bankruptcy being committed on which the receiving order was made.

The principal question which came before the Court and this Court is whether salary
earned by or paid to Kumariah after the date of that act of bankruptcy vested in her
trustee and so became divisible among her creditors or whether it was the property of
the Bank pursuant to the Deed of Assignment. The principal argument of the Bank in
the Court below and in this Court was directed to showing that, by virtue of the Deed,
the Bank became a secured creditor of the assignee. But that could be so only if, by
virtue of the Deed of Assignment, future salary, immediately upon coming into
existence, was the equitable property of the Bank, at least by way of security. That is
why the question which we have stated is the principle question which we must
decide.

This Court stated and applied the correct principle in The Judicial Manager (L&L)
Engineering Corporation Sdn Bhd (Under Judicial Management) v Baiduri Bank Bhd
Civil Appeal No 17 of 2006. In that case we said:

"At law, future property was incapable of assignment. But the position was
otherwise in equity. A promise, made for consideration, to assign future
property, such property being capable of ascertainment or identification,
operated to bind the conscience of the assignor and to bind the property itself
from the moment when the contract becomes capable of being performed."

We then proceeded to set out the principle in more detail by reference to the
judgement of Dixon J. in Palette Shoes Pty Ltd (in liquidation) v Krohn [1937] 58
CLR 1. We do not think it necessary to repeat that here. However we do think it
necessary to refer to two of the authorities referred to in the passage which we quoted
in that case for two reasons. The first is that they have long been accepted, together
with Holroyd v Marshall 10 HLC 191 as the leading authorities on this principle. And
the second is that they are both cases in which the dispute was between an assignee of
future property and the Official Receiver. They are Tailby v Official Receiver [1888]
13 App Cas 523 and In re Lind; Industrials Finance Syndicate Limited v Lind [1915]
2 Ch 345.

In Tailby the House of Lords held that an assignment by way of mortgage, before the
assignor’s bankruptcy, of future book debts of the assignor, unlimited to any business,
was effective against the Official Receiver to pass to the assignee an equitable interest
in those book debts arising after that bankruptcy immediately that they arose.



In Lind the English Court of Appeal held that an assignment by way of mortgage,
before the assignor’s bankruptcy, of an expectant share in an estate was effective
against the Official Receiver to pass to the assignee an equitable interest in that share
when it arose after the bankruptcy.

At first glance, the facts in Tailby appear to assist the appellant’s argument here.
However the book debts referred to there must have been book debts arising from
contracts entered into by the bankrupt before his bankruptcy because his bankruptcy
would have prevented him from carrying on business thereafter. Consequently no
further act was required by the assignor after the bankruptcy to perfect the assignee’s
title to those book debts. Here, by contrast, the property which the Bank claims is
salary earned pursuant to contracts entered into by Kumariah after her bankruptcy.

In Lind, also, no further act was required by the assignor, after assignment, to perfect
the assignee’s right to the expectancy.

Ms Merican, for the appellant Bank, therefore sought to rely on the decision of this
Court in The Judicial Manager (L&L) Engineering Corporation Sdn Bhd (Under
Judicial Management) v Baiduri Bank Bhd referred to above in which the money in
dispute was earned after the appointment of the Judicial Manager. There are,
however, two relevant differences between that case and this.

The first of these arises from the essential difference between the effect of
appointment of a Judicial Manager under the Emergency (Companies Act)
(Amendment) Order 1998, as occurred there, on the one hand and, on the other,
appointment of a Trustee under the Bankruptcy Act 1957, as occurred here. Upon
appointment of a Judicial Manager under the former Order the property of the
company remained in the ownership of the company although the Judicial Manager
was given certain powers over it. There the Judicial Manager, as agent of the assignor,
chose to complete the two construction contracts the moneys under which were the
subject of an earlier assignment. However, on Kumariah’s bankruptcy, her property
was vested in the Official Receiver, as Trustee for her creditors, from the date of the
act of bankruptcy.

The second, and more important difference lies in the nature of the property the
subject of the purported assignment in each case. In the first case it was future income
under two existing contracts. Consequently, at the time of appointment of the Judicial
Manager, there were existing contractual rights to that income though it was to be
earned in the future. Because these contractual rights were in existence and had been
effectively assigned, nothing further was required to be done by the purported
assignor to secure those rights to the assignee. Consequently if and when those
contractual rights produced property the subject of the purported assignment (the
payments under those contracts) it became the property of the assignee. And it
produced such property, the money in dispute, when the Judicial Manager chose, on
behalf of the company, to complete those contracts.

Here, by contrast, because, by its very nature, salary income from personal exertion is
earned under a series of periodic contracts of short duration, in this case of one month
each, Kumariah was employed from month to month. And it followed from this that,



except for a monthly contract which may have been in the course of being performed
at the time of her act of bankruptcy, the property the subject of the purported
assignment was of future income under future contracts. Not only was the property
the subject of the assignment future property but the right to it would also not arise
until some time in the future and then only if the assignor chose to enter into such
future contracts by continuing or changing her employment. In other words, to secure
the right to the property the subject of the purported assignment, future salary, if any,
required further acts by the purported assignor.

It is of the essence of the equitable principle on which these cases are based - that
equity considers as done that which ought to be done - that, in order that an
assignment of future property be effective, there must be nothing further required to
be done by the assignor to perfect it. In Tailby, for example, Lord Macnaghten spoke
of “equitable assignment....where nothing remains to be done in order to define the
rights of the parties or to give effect to those rights” at 547. The underlining is ours.
See also Lind per Swinfen Eady LJ at 360.

Here that was not the case. As already mentioned, in order to create the right to the
income the subject of the assignment, Kumariah had to choose to continue in or
change employment.

An additional problem which the Bank faced here was that bankruptcy intervened
before Kumariah could enter into those contracts. The consequence of bankruptcy,
even on existing rights to income is explained in the following in the judgment of
Rigby LJ in Wilmot v Alton and anor [1897] 1QB 17 at 22 as follows:

"Where a person who has entered into contracts in the course of his business
ceases to carry on business on account of bankruptcy, there is an important
distinction, for the present purpose, between cases in which, the consideration
for the contract having been wholly executed by the bankrupt on his part, a
sum of money becomes due to him under the contract, and cases of executory
contracts in which the money will not be earned under the contract unless the
person contracting continues to carry on business and fully performs his part
of the contract which has only been partially performed at the date of the
bankruptcy. In the latter class of cases the bankrupt cannot create greater
rights in favour of an assignee from him than he has himself; it rests with the
trustee to say whether the business is to be carried on and the contract
performed or not, and, if he elects to perform it, he has a right to the
consideration for such performance when it becomes due."

See also In re Collins [1925]1 Ch. 556 at 563; In re Trytel [1952] 2 TLR 32 at 35. In
Re de Marney; Official Receiver v Salaman [1943] 1 All E R 275 Farwell J applied
this reasoning to income from personal exertion.

It follows that, for both of the above reasons, the Deed of Assignment was ineffective,
against the Official Receiver to assign any part of salary earned after the act of
bankruptcy. If it was ineffective to assign future salary it could not make the Bank a
secured creditor of Kumariah, in respect of that salary, at the date of her bankruptcy.
For the Bank to be a secured creditor there must have been property of Kumariah, at
the time of her bankruptcy, to which such security could attach. That could of course,



under the above doctrine, include an equitable right to future property for which value
has been given. But here there was in existence at the time of bankruptcy, no such
equitable right in respect of future income, if any, and none would arise until future
monthly contracts were entered into.

We regret that, in reaching this conclusion we differ from the Supreme Court of
Canada who, in Holy Rosary Parish (Thorold) Credit Union Ltd v Premier Trust Co
[1965] SCR 503, reached a contrary view. In doing so they followed King v Michael
Faraday & Partners Limited [1939] 2 All ER 478 a decision in the King’s Bench
Division of the High Court of England and Wales. In that case Atkinson J, in
purporting to follow Tailby and Lind, it seems to us with great respect, failed to
appreciate that, for an assignment of future property to be effective in equity, there
must be no further act required by the assignor to perfect the assignee’s right to that
property. In following that decision we think, with no less respect, that the Supreme
Court of Canada fell into error.

The learned judge was therefore correct in dismissing the originating summons.

Orders
1. Dismiss the appeal;

2. Unless by the appellant applies to the contrary before Saturday 23" May 2009
order that the appellant pay respondent’s costs of this appeal.

Power, P.

Mortimer, J.A. Davies, J.A.



