
Elsie Chong Suk Mee      … Appellant 

@Mrs Suresh Janardanan 

 

AND 

 

RHB Bank       … Respondent 

(formerly known as United Malayan Banking Corp.) 

 

__________________________ 

 

(Court of Appeal of Brunei Darussalam) 

(Civil Appeal No. 8 of 2009) 

__________________________ 

 

Before: Mortimer, P.; Davies and Rogers, JJ.A. 

1st June, 2010. 

 

Construction of Participation Agreement. Creation of trust but no equitable assignment 

because specific performance excluded. Trustee correct party to sue.  

 

Mr. Christopher Sawan of Messrs. Ahmad Zakaria & Associates for the Appellant. 

Ms. Geetha Janardhanan of Messrs. Abrahams Davidson & Co. for the Respondent. 

 

Cases cited in the Judgment: 

Three Rivers District Council v Bank of England [1996] QB 292. 

 

Davies, J.A.: 

 

This is an appeal against the judgment of the High Court given on 20 August 2009 in 

which the court made the following orders: 

 

1. A declaration that by virtue of a memorandum of charge dated 30 November 1992 

and a power of attorney dated 5 June 1990 a legal charge had been created in 

favour of the respondent by the first defendant over the subject property. 

 

2. That the respondent be at liberty to exercise its rights as legal chargee to satisfy 

the outstanding debt of $173,872.03 together with interest at 9.5% per annum to 

the date of full settlement together with costs on an indemnity basis. 

 

3. That the respondent be at liberty to sell the property by public tender or private 

treaty. 

 

There followed a number of consequential orders about the sale and transfer of the 

property and an order that the defendants deliver up vacant possession of the property. 

 

Only the second defendant in the action, Elsie Chong, has appealed to this court. We will 

describe her as the appellant and the respondent as the respondent. 

 

The facts relevant to this appeal are as follows: 
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By letter of offer dated 19 March 1990, accepted by the appellant the same day the 

respondent granted to the appellant a banking facility by way of overdraft to the extent of 

$200,000.  Repayment was secured by a third-party charge over a property in the name of 

the first defendant, the husband of the appellant.  That was the memorandum of charge 

dated 30 November 1992.  It was executed by the appellant as attorney of the first 

defendant pursuant to a power of attorney dated 11 May 1990. 

 

Also on 5 June 1990 the first defendant executed a power of attorney in favour of the 

respondent to deal with the property including, in default of payment by the appellant, to 

sell the land without notice to him. 

 

The memorandum of charge and powers of attorney were duly registered.  

 

The appellant defaulted in payment under the facility and on 4 January, 1996 the 

respondent obtained judgment against the appellant in the sum of $277,694 41 together 

with interest.  After that the appellant made partial repayment but remained substantially 

in default; at the time of judgment in the sum of $173,872.03. 

 

On 28 March, 2008 the respondent gave the first defendant notice of its intention to sell 

the property as it was required to do by the memorandum of charge. In her appeal against 

the above orders, the appellant makes the following submissions: 

 

1. That by a participation agreement between the respondent and Danaharta 

Managers Sdn Bhd and a deed of assignment between Danaharta and Hickham 

Capital Management Sdn Bhd the respondent had achieved “an out and out 

cession” of the appellant’s debt to those companies; 

 

2. That, in consequence of those documents, Danaharta, and then Hickham, became 

the owner of the debt and of the respondent’s rights under the facility and the 

memorandum of charge. 

 

3. That therefore these proceedings were incompetent because neither Hickham nor 

Danaharta had been made a party. 

 

4. That neither of these entities could have sued in Brunei because it was not 

registered in Brunei. 

 

5. And that the respondent, having sold the debt, no longer retained the right to sue. 

 

In order to attempt to understand these submissions it is necessary first to analyse the 

participation agreement and the deed of assignment. 

 

Before doing this, however, we should point to some facts which may make this appeal, 

or much of it, futile. The appellant did not seek to stay the judgment appealed from. The 

respondent, as it was then entitled to under the orders under appeal, sold the property 

referred to above on 1 December, 2009 for the sum of $226,000 and on 3 March the 

purchaser paid the respondent the whole of that purchase price. 
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It is not known whether the respondent has, in turn, paid on to Danaharta or Hickham 

such part of that money as represents the debt and interest but, even now, there is no 

reason why it should not. We are told that no transfer pursuant to the sale has yet been 

registered but, again, there is no reason why it should not be. 

 

It follows from all this that there cannot now be any effective appeal against the 

declaration or the orders relating to the sale of the property. However there may still be 

an appeal against the order for possession. For that reason we will consider the above 

argument.    

 

The participation agreement was made on 11 October, 1999. Its subject was a number of 

loans made by the respondent, including this one. Relevantly, by clause 4.4(1) of the 

agreement, Danaharta, on and from completion of the agreement: 

 

“(a) [became] liable for and assumed the risk in the Subject Loans and the 

Transaction Documents; and 

 

(b) [acquired] the benefit to receive all payments received in respect of the 

Subject Loans and Transaction Documents”.  

 

The “Subject Loan” was relevantly defined as the credit facility made available to the 

defendants by the respondent and the “Transaction Documents” were relevantly defined 

as any facility agreement and any charge entered into as security for repayment of the 

debt.  

 

The agreement also provided: 

 

by section 4.4(3)  

 

“On and from Completion [Danaharta] shall be entitled to the benefit of and to 

receive [the amount] of all payments received by [the respondent] from [the 

appellant] in respect of the Subject Loan………[The respondent] shall promptly 

pay to [Danaharta] ……. all sums received by [the respondent] and shall hold 

such sums in trust for [Danaharta] until the sums are paid to it.” 

 

by section 5.3 

 

“…… 

Nothing in this agreement operates as an assignment of [the respondent’s] rights 

under or in connection with [the Transaction Documents]. [Danaharta] shall not 

deal directly or indirectly with [the defendants] in relation to the Subject Loan or 

any [Transaction Documents].” 

 

by section 5.4(b)  

 

“[The respondent] ceases to have any residual beneficial interest in the Subject 

Loan. 

  ……………….” 
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by section 8.6 

 

“[Danaharta] may at any time assign any of its rights, or transfer any of its rights 

and obligations, under this agreement to any person.” 

 

The effect of the Participation Agreement was to create a trust in favour of Danaharta of 

the beneficial interest in the debt owed to the respondent by the appellant and in the 

respondent’s rights under the memorandum of charge and power of attorney in favour of 

the respondent referred to earlier. As between the parties to it, the beneficial interest in 

each passed to Danaharta but the legal interest remained with the respondent. It conferred 

no right on Danaharta against either defendant. 

 

By the Deed of Assignment between Danaharta and Hickham, Danaharta assigned its 

rights under the Participation Agreement to Hickham: see clause 2.1. 

 

The first premise of the appellant’s argument in this Court is that, by the above 

documents and the Pengurusan  Danaharta Nasional Berhad Act 1998 (Malaysia), the 

respondent assigned to Danaharta and Danaharta assigned to Higham the respondent’s 

right to sue either defendant in respect of the subject debt. Consequently, it was 

submitted, the respondent can no longer sue for the debt; and, as a suit by Danaharta or 

by Hickham would involve it in purporting to carry on business in Brunei where it was 

not registered, the debt cannot be recovered. Unless the appellant succeeds in making 

good that premise her appeal must fail. 

 

There is no ambiguity in the Participation Agreement. By it, the respondent did not 

purport to assign to Danaharta its right to the chose in action, the debt of the appellant, or 

its right to sue to recover that debt. Clause 5.3 specifically provided to the contrary. First, 

the respondent purported to create a trust, in favour of Danaharta, in respect of its interest 

in the debt owed by the appellant and its rights under the facility agreement, the charge 

and the power of attorney. Secondly, as between the parties, Danaharta assumed the risks 

that the loan might not be repaid and that the security may not be sufficient to satisfy the 

debt. See clauses 4.4(1) and 5.4(b). But it was plainly the parties intention in clause 5.3 

that the respondent retained the legal interests in all rights under the transaction 

documents.  

 

No doubt, as the holder of the whole beneficial interest in each of these, Danaharta could 

direct the respondent to act, under any of those documents, in accordance with its 

directions, including, if necessary, compel the respondent to exercise any of its powers 

under those documents and, if it failed to do so, to act in its name to enforce them. But 

the respondent nevertheless remained, as between the parties, and as against the debtor, 

the legal owner of the debt and of all rights under those documents because that was the 

expressed intention of the Participation Agreement. 

 

Nor does the above Act affect this. The Act cannot be used to construe the Agreement.  

Part V, upon which the appellant relies, applies only to assets acquired by Danaharta, that 

is, in the present case, the beneficial, but not the legal interest, in the appellant’s debt and 

the beneficial, but not the legal interest in those documents. The provisions of section 14, 

upon which the appellant specifically relies, therefore apply only to those equitable 

interests. Section 14(1), when it permits Danaharta to acquire assets, can relevantly 
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permit acquisition only of the asset the acquisition of which the participation agreement 

provided for, namely an equitable interest in the debt and in the rights under the 

transaction documents. Consequently where section 14(3), for example, provides: 

 

“(3) [Danaharta] shall, on and from the vesting date for an asset, acquire all of 

the seller’s present and future rights, title and interest in ….such asset…..” 

 

The asset referred to is an equitable, but not a legal interest in the loan and above 

documents. And the remaining provisions of that section should be read accordingly. Mr 

Sawan, for the appellant, appeared to be seeking to construe the Participation Agreement 

by reference to the powers conferred on Danaharta under the Act. But the Act can 

operate, relevantly, only in respect of “assets” which Danaharta has agreed to acquire.  

 

As Danaharta merely assigned to Higham the property which it acquired from the 

respondent, it follows that neither Danaharta nor Higham acquired the legal ownership or 

any legal interest of the respondent under the above documents or, because of clause 5.3, 

any right to demand it. 

 

However, because the appellant has referred to and relied on some authorities relating to 

assignments of choses in action including Three Rivers District Council v Bank of 

England [1996] QB 292, a decision of the English Court of Appeal on a practice point 

similar to that raised here, we should say something about such assignments in order to 

show how they must be distinguished from the effect of the Participation Agreement.  

 

Historically a debt could not be legally assigned and that remained the case until the 

Judicature Act 1873, later the Law of Property Act 1925 which became part of the law of 

Brunei. But they could always be assigned in equity if made for valuable consideration. A 

promise to assign property made for valuable consideration bound the conscience of the 

promisor to hold the property in trust for the promisee. This is because equity, in such a 

case, regarded as done that which ought to be done and held the promisee to have an 

equitable interest commensurate with the legal interest which specific performance of the 

promise would give him. 

 

However all of this arises from the promise to assign. Here there was no such promise. 

On the contrary, the agreement was that the property would remain in the legal ownership 

of the respondent. Consequently, although, by the Participation Agreement the trust in 

favour of Danaharta was an absolute one entitling it to the rights referred to earlier in this 

judgment, it did not entitle it to specific performance of a transfer of the debt or of the 

rights under the transaction documents because, not only was there no promise to assign 

legal title but that was contrary to the expressed intention of the parties. 

 

The practice referred to in Three Rivers Council followed from the fact that, as an 

equitable assignee of a debt for consideration was entitled to specific performance of the 

assignment, it was a proper party to an action against the debtor on the debt. For the 

reason given that is not relevant here. 

 

The judge was therefore right in concluding, as he did in effect, that the respondent 

retained and Danaharta did not acquire the right to sue for the debt and to enforce the 
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transaction documents. Consequently neither Danaharta nor Hickson was a proper party 

to this action. 

 

The appeal must therefore be dismissed. 

 

Orders 
 

1. Appeal dismissed; 

 

2. Order that the appellant pay the respondent’s costs.          

 

 

 

 

 

 

 

 

 

Mortimer, P. 

 

 

 

 

 

Davies, J.A.        Rogers, J.A. 
 


