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JUDGMENT

Hj Abdullah Soefri, J.C.:

This is an application by the Defendant for leave to Appeal to Court of Appeal against the

Honourable Judicial Commissioner Edward Timothy Starbuck Woolley's judgment who agreed

with the learned Registrar's decision to dismiss the appeal against the Registrar's decision who

ruled against the application by the Defendant to strike out the Plaintiff's claim.

Having had heard both parties and having had read their submissions and affidavits, I am in

agreement with the Plaintiff that there is no exceptional circumstances or valid ground that has

been demonstrated by the Defendant for granting leave to appeal.

Judicial Commissioner Woolley had stated in his judgment in Para 9 "the principles of striking

out under Order L8 have been considered in a number of coses ond it hos been repeoted in

almost oll of them that the power of the Court to do so should only be exercised in ploin and

obvious cases, which should be allowed to proceed unless the case is wholly and cleorly

unorguoble and a reasonoble couse of oction is one which has some chance of success when

only the ollegotions in the pteadings are considered." (Ho Froncesca v Tsoi Kit Kon & Ors (1982)

HKC 382.

His Lordship then further stated in para 1-2:



"l om therefore of the view that this is not o proper cose for striking out. I am unoble to soy thot
the Plaintiff's cose, os put forward in the pleodings is unoble to succeed, and he is entitled to o
trial to chollenge the case of the defendon(' .

I am in agreement with the Plaintiff, in their submission that the Defendant's defence raises

contested factual questions that can only be resolved through oral evidence and full evidentiary
proceedings. The Plaintiff's claim is clearly not frivolous or hopeless, and falls well outside the
category of cases appropriate for striking out. This is also reflected in Judicial Commissioner
Woolley's judgment.

Having had said all the above, I am satisfied that the Defendant had not demonstrated that
there is exceptional circumstances or valid ground for granting leave to appeal and thus the
Defendant's application for leave to appeal is dismissed and cost is awarded to the Plaintiff to
be taxed if not agreed.

Judicial Commissioner


